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PER CUR AM Wlliam A Wentzel appealed from the report of
the referee in respect to several findings and conclusions
concerning his professional msconduct. Attorney Wentzel did not
appeal from the referee's recommendation that his license to
practice |law be suspended for two years as discipline for the
pr of essi onal m sconduct established in this proceeding but
contended that the suspension should be nade retroactive to the end
of the six-nonth period of a prior disciplinary |icense suspension,
whi ch remains pendi ng. The Board of Attorneys Professional
Responsi bility (Board) had asked the referee to recommend a three-
year |icense suspension for the msconduct established in this

proceeding but did not appeal from the referee's disciplinary
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reconmendat i on.

W determne that the seriousness of the m sconduct
establ i shed here calls for discipline nore severe than the two-year
i cense suspension recomended by the referee. That m sconduct
includes Attorney Wentzel's failure to file inconme tax returns or
estimated tax vouchers for ten years, for which he was convicted of
two m sdeneanor counts, his agreeing to represent clients and
accepting retainers without informng the clients that his |icense
to practice law would soon be suspended and subsequently refusing
to return the retainers, failing to act pronptly and diligently in
a client's matter and msrepresenting to clients his work on their
matters, continuing to render legal services to a client after his
license was suspended, and refusing to refund a client's advance
paynment of fees he had not earned. In light of the nunber and
nature of the incidents of msconduct and in view of Attorney
Weént zel ' s havi ng been disciplined for professional m sconduct tw ce
previously, we suspend Attorney Wentzel's license to practice |aw
for three years and, as the referee has recommended, require himto
make restitution to those clients whose retainers he refused to
return and whose advance fee he neither earned nor returned.

Attorney Wentzel was admtted to practice law in Wsconsin in
1973 and practiced in MIlwaukee. In 1987, the court suspended his
license for 90 days as discipline for the follow ng: failing to
return a security deposit to a couple who wanted to | ease his hone,

using client trust account funds for personal use and permtting
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the account to becone overdrawn, failing to provide information to
a judge in support of his claimof illness to obtain an adjournnent
of a trial date, and msrepresenting to a client that her personal
injury claim had been settled, failing to give notice of her
aut onobi |l e accident pronptly after being retained and failing to
communi cate with her concerning the progress of the matter.

D sci plinary Proceedi ngs Agai nst Wntzel, 142 Ws. 2d 1, 416 N w2d

287. In 1993, the court inposed a six-nonth |icense suspension,
comenci ng June 21, 1993, for the following: failing to act with
reasonabl e diligence and pronptness in pursing two clients' |ega
matters, msrepresenting to a client that he had comenced an
action on the client's behalf, failing to deposit a client's
advance of costs into his trust account, failing to conply wth
clients' reasonable requests for information concerning the status
of their legal matters, failing to turn over two clients' files
upon demand and refund unearned fees, and failing to cooperate with

the Board in its investigation of client grievances. Disciplinary

Proceedi ngs Agai nst Wntzel, 176 Ws. 2d 40, 499 N W2d 166.

Toward the end of the 1993 suspension, Attorney Wentzel
petitioned for reinstatenent of his license, and the matter was
referred to the district professional responsibility conmmttee for
i nvestigation and heari ng. Wiile that petition was pending, the
Board received grievances agai nst Attorney Wentzel for conduct that
previously had not been considered, and witnesses involved in two

of those matters testified at the reinstatenent hearing. The
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district conmttee recommended to the Board that the reinstatenent
petition be denied, primarily because of Attorney Wentzel's
denonstrated | ack of organization in the conduct of his office, his
failure to express any renorse for harm caused his clients by his
m sconduct, his failure to return all client files following his
suspension, and his continuing to practice |law during the period of
suspensi on.

The Board recommended to the court that Attorney Wntzel's
rei nstatenent petition be denied on the grounds that he had not
conplied with the court's suspension order in that he conducted
| egal research for a client while his license was suspended, he
admtted at the reinstatenment hearing that he continued to drive
after his license was revoked following a DU conviction sone two
nmonths prior to the suspension, he had not turned over two or three
files requested by forner clients, he failed to respond pronptly to
Board requests for information in the reinstatenent proceeding,
necessitating five letters from the Board before a conplete
response was produced, he did not pronptly refund unearned fees to
two clients, he msrepresented to the district commttee that he
had not practiced law during the period of suspension, and he
failed to notify at least two clients of his |icense suspension
either shortly before it was to commence or once it had. Acting on
the Board' s adverse recommendation, the court denied Attorney

Wnt zel's reinstatenment petition Cctober 12, 1994. Rei nst at enent

of Wentzel, 187 Ws. 2d 297, 522 N.W2d 216.
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In the instant proceeding, Attorney Wentzel stipulated to the
m sconduct al l egations of six of the eight counts set forth in the
Board's conplaint, and a disciplinary hearing was held on the
remai ning two counts. Based on the parties' stipulation and the
evidence presented at the hearing, the referee, Attorney Charles
Herro, made the following findings of fact and conclusions of |aw
concerning Attorney Wntzel's professional msconduct in the
following matters.

(1) In March, 1994, the Wsconsin Departnment of Revenue
infornmed the Board of Attorney Wntzel's failure to file inconme tax
returns or estimated tax vouchers for ten years -- 1982 to 1992.
In Cctober, 1995, Attorney Wentzel was convicted by a jury of two
m sdeneanor counts of wlfully failing to file state incone tax
returns and nmake estimated paynents for 1990 and 1991, and he was
sentenced to 90 days in jail for each count, concurrent. The
sentence was stayed and he was placed on two years' probation.

The referee concluded that by wilfully failing to file state
and federal incone tax returns for calendar years 1982 through
1992, Attorney Wentzel -engaged in msconduct, defined in SCR
20:8.4(f)* to include violation of a statute.

(2) Toward the end of April, 1993, while the previous

di sciplinary proceeding was pending and two weeks before the court

! SCR 20:8.4 provides, in pertinent part: M sconduct
It is professional msconduct for a | awer to:

(f) violate a statute, supreme court rule, supreme court
order or suprene court decision regulating the conduct of |awers;

5
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issued its order suspending his license, a client retained Attorney
Wentzel to represent himin a divorce action and paid him a $500
retainer. Prior to the effective date of the suspension, Attorney
Ventzel net with the client and prepared a summons and divorce
petition but never filed the action. He did not tell the client of
the suspension and that the client would have to obtain other
counsel once the suspension began on June 21, 1993.

During June and July of 1993, the client nade nunerous
attenpts to contact Attorney Wentzel by telephone, by |eaving
messages and by going to his office, but Attorney Wentzel did not
respond to any of those efforts. In August, 1993, the client
retained another attorney to represent himin the divorce action
and that attorney asked Attorney \Wntzel to return the client's
$500 retainer. Attorney \Wentzel did not respond or refund the
retainer.

In February, 1994, the Board wote Attorney Veéntzel requesting
a response to a nunber of msconduct allegations in the client's
grievance, including his failure to return the client's retainer
upon his license suspension, but Attorney Wentzel did not respond
to that letter. He did respond to a second letter fromthe Board,
stating that he intended to refund a portion of the retainer, as he
had not filed the summons and petition in the client's divorce
matter. During the district comnmttee's investigation on his
rei nstatenent petition, Attorney Wentzel did not tinely and fully

respond to the commttee's inquiry and did not refund any portion
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of the divorce client's retainer.

The referee concluded that by failing to refund a fee paid to
himin advance for representation in a divorce proceedi ng when the
fee had not been earned, Attorney Wentzel violated SCR 20:1.16(d).?

He violated SCR 22.26(1)(a)® by failing to notify his client of
the |icense suspension and of his consequent inability to represent
himfollowing the effective date of that suspension. By failing to
respond to the Board's initial inquiry regarding the client's
grievance and pronptly and fully respond to the district commttee,

Attorney Wentzel violated SCR 21.03(4)* and 22.07(2) and (3).°

2 SCR 20:1.16 provides, in pertinent part: Decl i ning or
termnating representation

(d) Upon termnation of representation, a |lawer shall take
steps to the extent reasonably practicable to protect a client's
interests, such as giving reasonable notice to the client, allow ng
time for enploynment of other counsel, surrendering papers and
property to which the client is entitled and refunding any advance
paynment of fee that has not been earned. The lawer may retain
papers relating to the client to the extent permtted by other |aw

8 SCR 22.26 provides, in pertinent part: Activities on
revocation or suspension of |icense.

(1)(a) A disbarred or suspended attorney on or before the
ef fective date of disbarnent or suspension shall:

1. Notify, by certified mail, all clients being represented
in pending matters of the disbarnment or suspension and consequent
inability to act as an attorney after the effective date of the
di sbarnment or suspensi on.

2. Advise the clients to seek legal advice of the client's
own choi ce el sewhere.

* SCR 21.03 provides, in pertinent part: General principles.

(4) Every attorney shall cooperate with the board and the
admnistrator in the investigation, prosecution and disposition of
grievances and conplaints filed wth or by the board or
adm ni strator.
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(3) In May, 1993, several days after the court ordered the
suspension of his |icense comencing June 21, 1993, a client
retained Attorney Wentzel to represent himin a divorce proceedi ng
and paid hima $500 retainer. Attorney Wentzel did not tell the
client of his inpending |icense suspension and did not file the
di vorce action. He also did not notify the client of the
suspension after it began or tell him he needed to obtain other
counsel

During June and July of 1993, the client Ileft nunerous
messages inquiring into the status of his case, but Attorney
VWent zel did not respond. Wen the client |earned from another
source in July, 1993 that Attorney Wentzel's |icense was suspended,
he went to Attorney Wentzel's honme to ask him about the suspension
and have his file and retainer returned. Attorney Wntzel did not
return the file or any portion of the retainer but advised the

(..continued)
® SCR 22.07 provides, in pertinent part: Investigation.

(2) During the course of an investigation, the admnistrator
or a commttee may notify the respondent of the subject being
investigated. The respondent shall fully and fairly disclose al
facts and circunstances pertaining to the alleged m sconduct or
medi cal incapacity within 20 days of being served by ordinary mnail
a request for response to a grievance. The admnistrator in his or
her discretion may allow additional tine to respond. Failure to
provide information or msrepresentation in a disclosure is
m sconduct . The adm nistrator or commttee may nake a further
i nvestigation before nmaking a recomendati on to the board.

(3) The admnistrator or commttee may conpel the respondent
to answer questions, furnish docunments and present any information
deened relevant to the investigation. Failure of the respondent to
answer questions, furnish docunents or present relevant information
is msconduct. The admnistrator or a commttee nmay conpel any
ot her person to produce pertinent books, papers and docunents under
SCR 22. 22.
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client that the suspension would not be a problem

When the client reported his failure to return the file and
retainer, the Board wote to Attorney Wentzel in July, 1993 asking
him to return them Attorney Wentzel did not do so. In his
response to a second letter fromthe Board, Attorney \Wentzel stated
that the retainer fee barely covered the preparation of the summons
and petition and the filing fee, even though in fact he had not
filed any pleading. He did, however, return the client's file and
$350 of the $500 retainer.

The referee concluded that Attorney Wentzel's failure to
comence the client's divorce action constituted a failure to act
with reasonable diligence and pronptness in representing a client,
in violation of SCR 20:1.3.° Hs failure to communicate with the
client and keep him informed of the status of the matter and
pronptly respond to reasonable requests for information violated
SCR 20:1.4(a).’ Hs failure to return the client's file and
retai ner upon request violated SCR 20:1.16(d), and his failure to
tell the client of the inpending |icense suspension when he was

retained constituted conduct involving dishonesty, deceit or

® SCR 20:1.3 provides: Diligence
A lawyer shall act with reasonable diligence and pronptness in
representing a client.

" SCR 20:1.4 provides, in pertinent part: Conmmunication

(a) Alawyer shall keep a client reasonably informed about the
status of a matter and pronptly conply with reasonabl e requests for
i nformation.
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m srepresentation, in violation of SCR 20:8.4(c).® At t or ney
Went zel's msrepresentation to the Board that the retainer paid by
the client barely covered the filing fee and preparation of
docunents, when in fact he did not file any docunents, violated SCR
20:8.1(a)? and 22.07(2). Finally, his failure to notify the client
of his license suspension once it comenced and of his consequent
inability to act as an attorney violated SCR 22.26(1)(a).
(4) In July, 1990, a client retained Attorney Wntzel to
pursue a collection nmatter. Al though retained on a contingency
basis, Attorney Wntzel never prepared a witten contingent fee

agreenent required by SCR 20:1.5(c).' Attorney Ventzel told the

8 SCR 20:8.4 provides, in pertinent part: M sconduct

It is professional msconduct for a | awer to:

(c) engage in conduct involving dishonesty, fraud, deceit or
m srepresent ati on;

°® SCR 20:8.1 provides, in pertinent part: Bar adm ssion and
disciplinary matters

An applicant for admssion to the bar, or a lawer in
connection with a bar adm ssion application or in connection with a
disciplinary matter, shall not:

(a) knowi ngly nmake a fal se statenent of material fact;

0 SCR 20:1.5 provides, in pertinent part: Fees

(c) A fee may be contingent on the outcone of the nmatter for
which the service is rendered, except in a matter in which a
contingent fee is prohibited by paragraph (d) or other |aw A
contingent fee agreenent shall be in witing and shall state the
method by which the fee is to be determned, including the
percentage or percentages that shall accrue to the lawer in the
event of settlenent, trial or appeal, litigation and ot her expenses
to be deducted fromthe recovery, and whether such expenses are to
be deducted before or after the contingent fee is cal culated. Upon
conclusion of a contingent fee matter, the | awyer shall provide the
client with a witten statenent stating the outconme of the matter
and if there is a recovery, showng the remttance to the client
and the nethod of its determ nati on.

10



No. 95-0304-D
client he woul d cormence an action and that it would take up to six
months to get a court date. Wen the client contacted hi msone six
months |ater regarding the status of the matter, Attorney \Wentze
m srepresented to him that the case was going well and that the
courts were "booked up" for a year and a half. The client
contacted Attorney Wentzel every six nonths thereafter and, when
able to reach him was assured that the case was going well. In
fact, however, Attorney Wentzel never filed an action.

The referee concluded that Attorney Wentzel's failure to
pursue litigation or take other significant action regarding the
collection matter from July, 1990 to February, 1993, Attorney
VWentzel failed to act with reasonable diligence and pronptness in
representing the client, in violation of SCR 20:1.3. Hs failure
to have a witten contingent fee agreenment violated SCR 20:1.5(c).

Hs msleading the client into believing that an action had been
filed and that the court system was backl ogged for a period of up
to one and one-half years constituted conduct involving di shonesty,
deceit and msrepresentation, in violation of SCR 20:8.4(c).

(5) I'n md-February, 1992, a client retained Attorney \Wntze
to represent himin several matters, including a theft claim the
client had filed with his honeowner's insurer. The client paid
Attorney Wentzel $650 and gave himthe witten materials relating
to each of the matters. Prior to retaining Attorney Wntzel, the
client had submtted a $38,000 claimto his insurer in the theft

matter and was offered a settlenment of $3800, which he rejected.

11
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When the client first consulted Attorney Wentzel, the one-year
period of I|imtation on the theft claim under the insurance
contract had not yet expired. Attorney Wntzel did not pursue the
matter tinmely, did not comrence litigation, and allowed the period
of limtation to expire. Despite Attorney Wntzel's insistence
that he never agreed to represent the client on the insurance
claim the referee found that the client reasonably believed
Attorney Wentzel was acting as his counsel because he had asked him
to try to obtain a nore satisfactory resolution of the matter than
he was able to achieve on his own, he gave himall of the docunents
relating to his claim and Attorney Wntzel accepted those
docunents and said he would contact the insurer.

Attorney Wentzel told the client he had contacted the insurer
and that his claim had been deni ed. However, the insurer had no
record of Attorney Wntzel's ever having contacted the clains
adjuster regarding the client's claimor the attorney representing
the insurer in the matter. During the Board's investigation of
this matter, Attorney Wntzel asserted that he had not been
retained to represent the client on the insurance claim but had
contacted the insurer as a personal favor.

Starting in February, 1993, the client began making regul ar
calls to Attorney Wentzel regarding the status of his claim and
the calls continued until Septenber, 1993. On August 19, 1993, the
client contacted the insurer's attorney regarding his claimand was

told that the tinme to file an action had expired August 11, 1992.

12
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In August and Septenber, 1993, the client tape recorded several
t el ephone conversations with Attorney Wentzel during which Attorney
Ventzel read him the |anguage of a statute indicating that there
was a six-year statute of limtations on the client's claim and
agreed to review and research a court decision the insurer's
counsel had cited to the client. The client then contacted the
insurer's attorney and reported what Attorney Wntzel had told him

In one of those conversations with his client, Attorney
Went zel asked for another copy of the client's insurance policy.
The client obtained a copy fromthe insurer's attorney and gave it
to Attorney Wentzel in Septenber, 1993. Attorney Wentzel then
di scussed the policy with the client and told himthat it contained
a one year limtation on the client's claim which already had
expi r ed. When these conversations took place, Attorney Wentzel's
license to practice | aw was suspended.

The referee concluded that Attorney Wntzel failed to act with
reasonable diligence and pronptness in the client's matter, in
violation of SCR 20:1.3, by not pursuing any contact with the
i nsurance conpany after receiving and accepting docunents fromthe
client concerning his claimand by not comencing litigation prior
to the expiration of the applicable period of limtation. H s
m srepresentation to the client that he had contacted the insurer
when he had not done so violated SCR 20:8.4(c). Hs
m srepresentation to the Board that he had not been retained to

handle the client's insurance claim and that he had contacted the

13
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insurer violated SCR 20:8.1(a) and 22.07(2). By conducting | ega
research and giving advice to the client following the effective
date of his I|icense suspension, Attorney Wntzel violated SCR
22.26(2). "

In this appeal, Attorney Wntzel first contended that the
referee inproperly concluded that he failed to act with reasonabl e
diligence in regard to his client's theft claim arguing that his
client had not given himany docunentation on the claimuntil after
the period of Iimtation specified in the insurance policy had
expired and the claimwas barred. That contention has no nerit.
The referee's finding that the client had given Attorney Wentze
the paperwork relating to the theft claim when he retained himin
the matter nine nonths before the claimwas barred is not clearly
erroneous, and the referee properly rejected Attorney Wntzel's
contention that he was never retained to represent the client on
the theft claim

Attorney Wentzel also argued that the referee inproperly found
that he had engaged in the practice of law while his |icense was
suspended by doing research and advising his client in respect to

the applicable statute of limtations on the theft claim That

1 SCR 22.26 provides, in pertinent part: Activities on
revocation or suspension of |icense.

(2) A suspended or disbarred attorney may not engage in the
practice of law or in any |law work activity customarily done by |aw
students, law clerks or other paral egal personnel, except that he
or she may engage in law related work for a conmmercial enpl oyer not
itself engaged in the practice of |aw

14
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argunent is based on Attorney Wentzel's contention that the only
evi dence supporting that finding was the transcripts of alleged
phone conversations between himand his client taped by the client
without his know edge or permssion, evidence he contends was
i nadm ssi bl e. Contrary to that contention, the record contains
sufficient evidence in addition to the transcripts to support the
referee's finding, including the client's testinony at the hearing
and Attorney Wntzel's own testinony at a deposition that he had
advised his client concerning the applicable statute of
limtations, reviewed the insurance policy and researched the case
cited to the client by the insurer's attorney. The referee noted
in his report that he had considered that deposition testinony in
maki ng hi s findings.

(6) In July of 1991, a client retained Attorney Wntzel and
paid hima $250 retainer to handle a civil claim against a forner
enpl oyee. Between then and Cctober 20, 1992, Attorney Wntzel did
not hing of substance regarding the client's claim and did not
return his client's nunerous calls or correspondence.

On Cctober 20, 1992, the client wote Attorney Wentzel that he
would file a conplaint against himwth the Board unless his file
were returned within the week. Attorney Wentzel did not reply to
that letter and did not return the client's file. Wen he did
produce it during the Board's investigation of the client's
grievance, the file contained no evidence that he had done any work

in the matter. Attorney Wentzel did not file a claim or comence

15
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any | egal action on behalf of the client.

The referee concluded that by failing to notify his client of
the nmerits of his claimor take action on the claimfor 15 nonths,
Attorney Wentzel failed to act wth reasonable diligence and
pronptness in representing the client, in violation of SCR 20:1. 3.

By failing to respond to the client's calls concerning his claim
and by failing to advise the client of the results of his review of
the file, Attorney Wentzel did not keep his client reasonably
informed or respond to reasonable requests for information, in
violation of SCR 20:1.4(a). Hs failure to return the client's
file upon request violated SCR 20:1.16(d).

(7) In Septenber, 1992, Attorney Wentzel filed a request for
nmediation of a client's nedical nalpractice claim against a
hospital and two doctors. A nonth later the nediation panel
admnistrator informed him that he needed to file a statenent of
the case, but he did not respond and did not file that statenent.
He again was advised in m d-Novenber, 1992 that the information was
needed, but he did not respond or file a statenment of the case. He
also failed to respond to a third letter fromthe admnistrator in
early Decenber, 1992. The period for nediation expired on or about
Decenber 20, 1992, and when Attorney Wentzel filed a statenent of
the case on February 24, 1993, the nediation panel's jurisdiction
had termnated and the request for nediation was dismssed.
Attorney \Wentzel never commenced any further action on behalf of

the client regarding the claim

16
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Attorney Wentzel represented the sane client on another
personal injury matter from April, 1990 and assuned there was a
contingency agreenent because he obtained the case from another
attorney who had represented the client on a contingency. Attorney
VWentzel did not prepare a witten contingent fee agreenent, as
required by rule.

The referee concluded that Attorney Wntzel failed to act with
reasonabl e diligence and pronptness in representing this client on
his mal practice claim in violation of SCR 20:1.3. H s failure to
provide the client a witten contingent fee agreenment violated SCR
20:1.5(c).

(8) On February 13, 1993, a couple retained Attorney \Wntze
to represent the husband in a bankruptcy, agreeing to a fee of
$700. Attorney Wentzel accepted an initial paynment of $300 and
gave the couple a blank bankruptcy petition on which they were to
list their debts and return it to him The couple told Attorney
VWent zel the bankruptcy filing was urgent because of an ongoing
garni shnent of the husband' s wages.

The clients also discussed with Attorney Wntzel a child
support matter that was pending against the husband, and Attorney
Went zel agreed to tel ephone the child support agency to obtain a
reduction in the anount of support. Attorney Wentzel nade that
tel ephone call but did not nake an appearance or communicate wth
the agency in witing. Later that nonth, the husband appeared at

the court hearing w thout counsel and reached a stipulation on the

17
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amount of child support, but the stipulation was not based on the
tel ephone call Attorney Wentzel had nade to the agency.

On February 19, 1993, six days after they retained him the
couple net with Attorney Wentzel and paid himthe renaining $400 of
his fee and returned the conpl eted bankruptcy forns to prepare and
file. From that date until June, 1993, the couple nade repeated
tel ephone calls to Attorney Wentzel regarding the filing of the
bankruptcy petition. The woman called himtwo or three tines per
week and |l eft messages indicating the urgency of the matter because
of the $100 per week garni shments.

In May, 1993, the husband went to Attorney Wentzel's hone and
si gned undated bankruptcy papers. Attorney Wentzel subsequently
dated them June 7, 1993, two weeks prior to the comencenent of his
six-nmonth |icense suspension, and had the petition filed four days
after the suspension commenced. Unbeknownst to the clients, the
petition set forth that it was being filed by the bankrupt pro se.

The couple did not learn of Attorney Wentzel's |icense suspension
until alnost two years |ater.

After the petition was filed, the couple was infornmed by the
bankruptcy trustee that some of the schedules Attorney Wentzel had
prepared needed to be anended and that a change of address form had
to be filed. Because of Attorney Wntzel's suspension and the need
to revise the schedules, the couple retained another attorney and
paid him $500 to handle the bankruptcy. That attorney had to

revise conpletely the bankruptcy schedules in order to concl ude the

18
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matter. Attorney Wentzel did not refund any of the unearned fees
he had <collected from +the <clients for his i1 nconpetent
representation or reinburse themfor the cost of successor counsel.

The referee concluded that by failing to prepare conplete and
accurate schedules, provide his clients' accurate address to the
bankruptcy court and identify appropriate exenptions, Attorney
VWentzel failed to provide conpetent representation to these
clients, in violation of SCR 20:1.1.' By his failure to file a
bankruptcy petition until June 25, 1993, after being told by his
clients that the filing was urgent because of an ongoing
garni shnent, Attorney Wntzel failed to act wth reasonable
diligence and pronptness in his representation of these clients, in
violation of SCR 20:1.3. Hs failure to respond to nunerous
telephone calls from the <clients for nore than four nonths
regarding the status of the bankruptcy violated SCR 20:1.4(a). H's
failure to refund to the clients the advance paynent of fees that
he had not earned violated SCR 20: 1. 16(d).

On appeal, Attorney Wentzel contended that the referee
inproperly concluded that he failed to act wth reasonable
diligence in representing his bankruptcy clients, asserting that
the evidence established that the papers and docunentation in the

matter were not provided to himuntil shortly before he filed the

12 SCR 20: 1.1 provides: Conpetence

A lawer shall provide conpetent representation to a client.
Conpetent representation requires the |egal know edge, skill,
t horoughness and preparation reasonably necessary for t he
representation.

19
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bankruptcy schedules. That argunment has no nerit. The referee's
finding was based on his assessnent of the «credibility of
conflicting testinony, and the referee accepted the testinony of
the clients that they had conpleted the forns Attorney Wentzel had
given them and returned them to him a week later, at which tine
they paid him the balance of his retainer and advised him of the
urgency of filing the petition.

As discipline for the totality of his m sconduct, the referee
recommended that Attorney Wntzel's license to practice |law be
suspended for two years, rejecting the Board' s position that the
m sconduct warrants a three-year |icense suspension. I n maki ng
that recommendation, the referee explicitly considered the extended
period during which Attorney Wntzel's license has renained
suspended beyond the six-nonth period that commenced in June, 1993,
noting that five of the eight matters considered here had been
raised in the unsuccessful reinstatenent proceeding that resulted
in the continuation of the suspension. 1In addition to the |license
suspension, the referee recomended that Attorney Wntzel be
required to settle all clains for unearned fees in three of the
matters, as well as the clains of any other persons harnmed by his
m sconduct, and pay the costs of this proceedi ng.

Wiile conceding that the two-year | i cense suspension
recommended by the referee is appropriate discipline for his
prof essi onal m sconduct, Attorney Wentzel urged on appeal that the

suspensi on be made retroactive to the end of the six-nonth period
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for which his |icense was suspended in 1993. He argued that the
continuation of that suspension beyond those six nonths resulted
from the denial of his reinstatenent petition, which was based in
large part on the matters considered in this proceeding.

I n support of his position, Attorney Wentzel cited prior cases
in which the court nade |icense suspensions retroactive to the end
of a prior suspension period or included them in suspensions

already being served. In Disciplinary Proceedings Against

Bengston, 124 Ws. 2d 770, 370 NwW2d 269 (1985), the court inposed
no additional discipline for the attorney's m sconduct because it
had occurred during the sanme period as earlier m sconduct for which
a suspension had been inposed and, had it been considered in the
prior proceeding, the totality of the msconduct would not have
warranted a suspension longer than that originally inposed. In a
subsequent Bengston case, 127 Ws. 2d 456, 380 N.W2d 673 (1986),
the court, acting on the referee's recommendati on, nmade a one-year
| icense suspension retroactive to the date on which a prior six-
mont h suspensi on would have ended, partly because the m sconduct
had occurred sone 13 years earlier and because the new proceedi ng
resulted in the attorney's |icense suspension continuing for nore
than 15 nont hs beyond the original period.

In addition to determning that the seriousness of Attorney
Véntzel's msconduct established in this proceeding warrants
discipline nore severe than the two-year |icense suspension

recommended by the referee, we determne that the three-year
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| i cense suspension we inpose for it should not be nmade retroactive
but should comence the date of the order inposing it. A
substantial portion of the m sconduct considered for the first tine
in this proceeding occurred after the 1993 |icense suspension and
sone of it was directly related to that suspension. In addition to
conducting legal research and advising a client while his license
was suspended, Attorney Wntzel accepted retainers from other
clients knowing his |icense woul d be suspended and did not tell his
clients that fact and advise them that he would not be able to
conplete their legal matters. In the bankruptcy matter, he
continued to act after the effective date of the suspension,
attenpting to conceal that fact by setting forth on the bankruptcy
petition he filed that his clients were appearing pro se, which he
did wwthout his clients' know edge or consent. Moreover, there is
no reason to believe that if the m sconduct that occurred prior to
the 1993 suspension had been included in the earlier disciplinary
proceedi ng, nore severe discipline would not have been inposed.

W adopt the referee's findings of fact and concl usi ons of |aw
and suspend Attorney Wntzel's license to practice law for three
years, effective the date of this order, as discipline for
prof essi onal m sconduct. In addition, we order Attorney Wentzel to
make restitution as specified by the referee to clients from whom
he accepted retainers but failed to pronptly and conpetently
conplete their |egal wor K, including reinbursenent of his

bankruptcy clients for the attorney fee they incurred to have their
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matter conpl eted by successor counsel

IT IS ORDERED that the license of WIlliam A \Wentzel to
practice lawin Wsconsin is suspended for a period of three years,
effective the date of this order.

IT 1S FURTHER ORDERED that within 60 days of the date of this
order WIlliam A Wentzel nmake restitution as specified in the
report of the referee and as set forth herein.

IT 1S FURTHER ORDERED that within 60 days of the date of this
order Wlliam A Wntzel pay to the Board of Attorneys Professional
Responsibility the costs of this proceeding, provided that if the
costs are not paid within the tinme specified and absent a show ng
to this court of his inability to pay the costs within that tine,
the license of WIlliam A Wentzel to practice law in Wsconsin
shall remain suspended until further order of the court.

IT 1S FURTHER ORDERED that WIlliam A Wentzel conply with the
provisions of SCR 22.26 concerning the duties of a person whose

license to practice law in Wsconsin has been suspended.

23



No. 95-0304-D

SUPREME COURT OF W SCONSI N

Case No.: 95-0304-D
Complete Title
of Case: In the Matter of Disciplinary

Pr oceedi ngs Agai nst
WIIliam Went zel
Attorney at Law

D SC PLI NARY PROCEEDI NGS AGAI NST WENTZEL

Opinion Filed: Cct ober 31, 1996
Submitted on Briefs: Sept enber 10, 1996
Oral Argument:

Source of APPEAL
COURT:
COUNTY:
JUDGE:

JUSTICES:
Concurred:
Dissented:
Not Participating:

ATTORNEYS: For William A Wentzel there were briefs by WIliam
A. Went zel , Nashot ah.

For the Board of Attorneys Professional Responsibility there
was a brief by Celia M Jackson, counsel, M Iwaukee.



